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n recognition of the need to
I preserve the nation’s heritage, open

space and ecosystems, Congress
allows an income tax deduction for
owners of significant property who
give up certain rights of ownership
to preserve the land or buildings for
future generations. This methodology is
known as the “conservation easement.”
The Internal Revenue Service (IRS)
has made specific requirements in order
for the donor to receive the financial
benefit. However, in some cases, it
has been determined that certain
taxpayers abuse this benefit by taking
inappropriately large deductions, using

questionable appraisals, or using and/or

developing properties in a manner
not consistent with IRS rules and
regulations.

Generally, a taxpayer cannot
qualify for a deduction in property
for an easement which is considered a
partial interest in land. As stated by the
court in Hoffman Props. I, LPv. Comm’r,!
“(a)s a general rule, the Internal
Revenue Code doesn’t allow taxpayers
to take a charitable deduction for a

donation of a partial interest in property |

(like an easement). I.R.C. § 170(f)(3)(A);
Treas. Reg. § 1.170A-14(a). But there’s
a narrow exception to that rule for
what’s called a “qualified conservation
contribution.” L.R.C. § 170(f)(3)(B)(ii1);
Treas. Reg. § 1.170A-14(a). To qualify,
the donation must be ‘exclusively

for conservation purposes.’ .R.C. §
170(h)(1)(C); Treas. Reg. § 1.170A-
14(e).”

Elements

Specifically, § 170(f)(3)(B)(i11) states
that a deduction may be allowed for
the value of a qualified conservation
contribution if the stated requirements
are met. IRC § 170(h)(1) defines a

“qualified conservation contribution”

Conservation Easements—The Good, Bad

and Ugly

as a contribution: of a qualified real
property interest? (IRC § 170(h)(1)(A)),
granted in perpetuity (IRC §
170(h)(2)(C)), to a qualified organization |
(IRC § 170(h)(1)(B)), and exclusively |
for conservation purposes (IRC §
1700)(1)(C)).

Under Internal Revenue Code
(IRC) § 170 and Treasury Regulation
(TR) § 1.170A-14, property owners may
qualify for a tax deduction via creation
of a “conservation easement,” an
easement granted for the preservation
of land areas for outdoor recreation,
protection of natural habitat or
ecosystem, preservation of open space,
and preservation of a historically
important land area or historic building.
The “deed” describes the conservation
purpose, the restrictions and permissible
uses of the subject property. Such
casements permanently restrict how
land or buildings are used, in recorded
instruments. The land owner does
not necessarily have to give up fee
ownership, but does have to agree to ‘
permanent restrictions, such as no future
development which run in perpetuity
and are binding on all successive land
owners.

IRC § 170 (h)(5)(A) details the
perpetuity requirement for the property
owner to qualify for the tax incentive:
“A contribution will not be treated as
exclusively for conservation purposes
unless the conservation purpose is
protected in perpetuity.” “In other
words, the donation of an easement will !
not qualify for a charitable deduction
unless the taxpayer can guarantee that
both the grant of the interest and the
conservation goals which it serves will
endure for quite a long time—forever,
to be exact” Hoffman Props. II, LP v.
Comm’r.

The preservation into perpetuity
may be carried out by a “qualified
organization.” The IRS defines a
“qualified organization” as a public
charity (501(c)(3) entity) having a
commitment to protect the conversation
purposes of the donation with the
resources to enforce the restrictions of
the easement, or a government unit
described in IRC § 170(b)(1)(A)(v)* and
(vi)t.

To qualify, the conservation
contribution must be exclusively
for conservation purposes (IRC

- § 170(h)(1)(C)), and is otherwise
- legally enforceable by the donee, to
- prevent uses of the property that are

inconsistent with the conservation

- purposes of the donation. (TR §

1.170A-14(g)).

Furthermore, in a circumstance

where the easement is extinguished or
a change in conditions surrounding the
- property making the continued use of
~ the easement impossible or impractical, |
TR § 1.70A-14(g)(6) established that |
- this occurrence does not necessarily
invalidate the in-perpetuities

- requirement and provides two required
- elements for the continued satisfaction
of the in-perpetuities requirement.

- The first is that the restriction was
“extinguished by judicial proceeding”

and second that “all of the donee’s

- proceeds from a subsequent sale or
exchange of the property are used by

- the donee organization in a manner
consistent with the conservation
purposes of the original contribution.”

Valuation

Assuming all other elements

are established, the next task is to

- determine the value of a conservation
 casement by way of a qualified

. appraisal prepared and signed by a
qualified appraiser.® Such appraiser

- should have experience in conservation
- casements. Value means fair market ‘
value (FMV) of the easement or

- perpetual conservation restriction

- at the time of the contribution.®

- Where there are analogous sales of

- conservation easements in the area, the |
FMYV will be based on those sales as ‘
- well. If there are no like circumstances
and past sales of easements in the

- area, the FMV is then (generally)

~ the difference of the FMV of the
underlying property before and after
- the creation of the easement. The latter |
- of the two methods of appraisal is used
most often as there are generally no

- substantial record of comparable sales
- of similar conservation easements.

The appraisal should expressly

state that it is being done for tax

- purposes. Further, date of value must
be no more than 60 days before the

- date of the gift but no later than

the due date of donor’s tax return
including any extensions of the tax

~ return on which the deduction is

first claimed.” The donor should
thoroughly review the appraisal with
its own experts, so as not to pay in
excess of FMV leaving the donor open
to charges of conferring impermissible
private benefit or private inurement®
and thus threaten its charitable tax
status.

Elements of the appraisal must
include (i) information about the
contributed property with sufficient
detail taking into account the value
of the property; (ii) the condition of
the property; (iii) the terms of any
agreement between donor and donee;
(iv) a declaration of the appraiser
wherein the appraiser, among other
things, acknowledges penalties for
overvaluation; (v) a statement that the
appraisal was prepared for income tax
purposes; and (vi) the methodology for
valuation, including a justification for
using sampling and an explanation of
sampling procedure used.’

Syndicated Easements

Not only can individuals claim
tax deductions from the creation of
conservation easements but businesses
and pass through entities, more often
partnerships, can take advantage
of this code section. It is important to
note that these types of transactions
draw more red flags with the IRS than
traditional conservation easements.
In recent years, this tax shelter has
been abused by taxpayers who have
little to no connection to the property
for which the easement was created
but are still able to take advantage of
the tax deduction. Unlike in a regular
individual easement, Syndicated
Conservation Easements (SCLs)
generally involve a business (such as a
Partnership) owning land of which they
have created a conservation easement
for tax deduction purposes, following
which the business will sell its shares as
an investment opportunity that allows
investors to use the deduction gained
from the creation of the easement. This
type of technique is one that many tax
experts believe to be an abuse of IRC §
170 as many partnerships have begun
to overestimate and provide misleading
appraisals as an attempt to attain the
highest tax deduction possible. The
IRS has deemed this exchange as a



“listed transaction” (specifically designed !

for tax avoidance) to the extent that it
is an abusive transaction that must be
reported.

The IRS annually releases a list
of the “worst of the worst tax scams”
called the “Dirty Dozen” and for the
past several years SCEs have been
included on that list.! The main
issue is the intentional overvaluing of
property and in turn the easements
themselves, which leads to a higher
tax deduction. The IRS commissioner
stated that this process essentially
allows taxpayers to buy deductions at
the end of any given year. Given the
above, the IRS has shown increased
regulation by requiring the reporting
of these transactions whenever they
occur and requiring participants and
material advisors (individually) to file
forms acknowledging their use of a
conservation easement. The IRS has
found a positive trend in the court
system, in that they find more success

in investigating syndicated partnerships |

and reducing their grossly inflated
easement valuations to what the
actual market price was at the time

of the donation, while also attaching
substantial penalties to the partners
claiming the inflated deductions.
Taxpayers nevertheless challenged the
IRS and with some success, thus the
IRS sought to revise its regulations,
which were eventually enacted on
October 8, 2024, regulating certain
SCE transactions.!!

Conclusion

Conservation easements are
a useful tool to protect otherwise
unprotected open space land or
historic property and buildings while
offering the landowner distinct tax
advantages. But the IRS is on guard
to prevent abuses. Strict adherence
to IRS protocols and requirements is
recommended as 1s using experienced
tax counsel and appraisers very familiar
with the IRS regulations to mitigate
against audits and other inquiries. &
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2. This refers to the entire interest of the donor
other than the qualified mineral interest (i.e., the
donor’s interest in subsurface oil, gas or other
minerals and the right of access to such minerals).
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IRC § I.170A-14(b)(i).
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exclusively public purposes.
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support in the form of grants and contributions
from governmental units, the general public, and
other public charities.

5. For federal tax purposes and until further
guidance is issued, the IRS currently considers a
qualified appraisal to be one that complies with
the requirements in TR § 1.170A-13(c) and is
conducted by a qualified appraiser in accordance
with generally accepted appraisal standards.
Generally accepted appraisal standards means the
substance and principles of the Uniform Standards
of Professional Appraisal Practice (“USPAP"), as

developed by the Appraisal Standards Board of the

Appraisal Foundation.

6. The value of the donated easement must meet
the definition of FMV as defined by Treas. Reg. §
1.170A-1(c)(2): The FMV is the price at which the
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buyer and a willing seller, neither being under

any compulsion to buy or sell and both having
reasonable knowledge of relevant facts.
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