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Rikki, You Can Lose That 
Number, but Don’t Delete 
That Text Message!

Texting has become a popular means of communication,  
and obtaining material from electronic devices in  
litigation can present a treasure trove of valuable  
information.  Lawyers almost always seek the production  
of electronic discovery, including text messages, from  
opposing parties.  But what happens when those text  
messages are altered, lost, or destroyed?

Courts have considered the issue of “spoliation” of text  
messages, and several have imposed penalties in the form  
of sanctions against the guilty party.  Spoliation occurs when a party alters, loses, or 
destroys evidence.  A party seeking sanctions for spoliation must show: (1) the party 
with control over the evidence had an obligation to preserve it; (2) the evidence was 
altered, lost, or destroyed with a “culpable state of mind;” and (3) the altered, lost, or 
destroyed evidence was relevant to the innocent party’s claim or defense.  A 
culpable state of mind need not be intentional; it may also include ordinary 
negligence.  One court recently found that the failure to follow the simple steps of 
suspending an auto-delete function on a mobile phone, and to utilize the relatively 
simple options to ensure that text messages were backed-up, was sufficient to show 
that the party acted unreasonably, thus warranting sanctions. 

The type of sanctions imposed will depend upon the degree of culpability.  In less 
egregious cases, courts have imposed monetary sanctions in the form of attorneys’ 
fees and costs associated with the deletion of text messages, such as fees for making 
the sanctions motion and costs of obtaining deleted messages from other sources. 
When a party has been found to have acted willfully or in bad faith, however, courts 
have imposed a “negative inference.” In those cases, the “missing facts” were deemed 
admitted and accepted as true.  Other courts have imposed a less severe (but 
nevertheless damaging) negative inference that allowed, but did not require, the 
presumption that the lost evidence was relevant and favorable to the innocent party.

Litigation can be filled with pitfalls for the unwary. As text messaging continues to 
become the preferred means of communication, it is imperative that electronic data 
is preserved to avoid the imposition of sanctions.
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RECENT ACCOLADES



FIRM MENTIONS

Best Lawyers

Jeffrey D. Forchelli was selected by his 
peers for inclusion in The Best Lawyers 
in America© 2020 (Land Use & Zoning 
practice area) 
 
Construction Executive 
Magazine

The Firm ranked in the magazine’s 
inaugural The Top 50 Construction Law 
Firms list 
 
Long Island Business News

John V. Terrana was featured in “WHO’s 
WHO in Real Property & Tax Certiorari 
Law” 
The Firm’s article, “What’s Next in Law: 
Always Growing,” was published
Stephanie M. Alberts was featured in 
“WHO’s WHO in Women in Professional 
Services” 
James C. Ricca was featured in “Ones to 
Watch: Real Estate, Architecture, 
Engineering & Construction” 
 
Newsday

Joseph V. Cuomo appeared in the 
article, “Manufacturing for private-label 
brands offers path to growth” 
Daniel P. Deegan, was quoted in the 
article, “Superblock waterfront property 
in Long Beach to be sold” 
 
New York Real Estate Journal

Andrea Tsoukalas Curto & Jessica A. 
Leis’ article, “New SEQRA 
Amendments: What Developers and 
Land Use Professionals Need to Know,” 
was published
Lindsay Mesh Lotito’s article, 
“Limitations of Section 253-b on 
Commercial Line of Credit,” was 
published 
John P. Bues, Richard A. Blumberg & 
Gregory S. Lisi’s article, “Benefits of 
Cross-Practice Collaboration in Servicing 
Law Firm Clients,” was published 
John V. Terrana & Gabriella E. 
Botticelli’s article, “Buyers Beware – The 
RP-5217 Transfer Report Can Affect 
Future Real Estate Taxes,” was published 
The Firm’s article, “Need a Real Estate 
Lawyer? FDT Has You Covered,” was 
published
Gabriella E. Botticelli, Lindsay Mesh 
Lotito, Jessica A. Leis & Nicole S. 
Forchelli’s profiles were featured in the 
2019 Women in Real Estate (WIRE) 
spotlight 
 
Real Estate Finance Journal

Aaron Gershonowitz’s article, “Does an 
ASTM Phase I Protect Banks?,” was 
published 
 
The Long-Islander

Jane Chen was featured in “Huntington 
Chamber Honors Young Professionals” 

AWARDS, PRESENTATIONS  & EVENTS

Invited by The Energeia Partnership,  
Kathleen Deegan Dickson played the role  
of Town Supervisor in a mock Town Board 
meeting and moderated a group discussion  
at the annual Land Use Workshop at 
Farmingdale Village Hall 

Judy L. Simoncic and Andrea Tsoukalas 
Curto presented a workshop titled,  
“Shattering the Glass Ceiling: How 
Successful Women Negotiate in the 
Workplace,” at The Ivy Network’s 2nd 
annual Collaborate with Edge Conference 

The Firm participated in the 14th Annual 
Marcum Workplace Challenge, a 3.5-mile  
run/walk benefitting local charities

 
Jane Chen was a recipient of Long Island 
Business News’  30 Under 30 Award

The Firm, together with members of the 
St. John’s Red White Club, co-hosted  
“A Night with St. John’s Basketball.”  
This E.P.I.C. event was spearheaded by  
Joseph V. Cuomo and Robert L. Renda.

The Firm received the Herald’s “Top 
Legal Firm – 76+ Employees” Award at 
the Top Lawyers of Long Island Awards 

Danielle E. Tricolla was honored at Hofstra 
University’s Maurice A. Deane School of 
Law’s 4th annual “Outstanding Women in 
Law” reception   
Peter B. Skelos was a speaker at the CLM 
Long Island Conference, “The Land of 
Labor Law: Shifting the Risk”   
FDT’s Women’s Initiative hosted Nassau 
County Executive Assistant District 
Attorney Maureen McCormick to discuss 
balancing personal and professional 
demands in the legal profession

Jane Chen presented as the Chair of the 
Diversity Committee at the Hofstra Alumni 
Association Annual Board Meeting  
Daniel P. Deegan & Kathleen Deegan 
Dickson attended the Long Island Housing 
Partnership’s (LIHP) Annual Meeting, 
“Creating Affordable Housing 
Opportunities on Long Island” 

Gerard R. Luckman was a panelist at St. 
John’s University School of Law’s 9th 
Annual Student-Alumni Career Conference  
Landon C. Dais was an honoree at the 
NAACP Mid-Manhattan Branch’s Freedom 
Fund Luncheon  
Kristina E. Sornchai attended the Legal 
Marketing Association (LMA) Northeast 
Region’s program, “Helping Your Lawyers 
Link in to LinkedIn”

The Firm welcomed Judge Gail Prudenti, 
Dean of Hofstra Law School, for a special 
presentation 

Raymond A. Castronovo gave a presentation 
on “Current Trends in Utilization of Minority- 
and Women-Owned Businesses (M/WBEs) 
on Publicly-Funded Construction Projects” 
at the Nassau County Bar Association’s 
Construction Law Committee’s meeting  
The Firm has a combined total of 25 
attorneys selected to the 2019 New York 
Metro Super Lawyers and New York Metro 
Rising Stars listsAndrea Tsoukalas Curto & Robert B. Moy 

were invited by Cornerstone Land Abstract 
to present a Podcast titled, “The Due 
Diligence Checklist”



 
 
Brian R. Sahn represented clients in: 
 • the sale of a Tractor Supply retail  
  store located in Laredo, Texas. 
 • the refinance of a $10,200,000 office  
  building located in Hazelwood,  
  Missouri. 
 • obtaining a $20,700,000 construction 
  loan for development of a 236-unit  
  garden apartment project located in  
  Austin, Texas. 
 • negotiating a lease for a full-floor  
  showroom and commercial unit in  
  midtown Manhattan. 
Daniel S. Dornfeld represented clients in: 
 • closing on a transfer of ownership of  
  1025 Old Country Road in Westbury,  
  New York to 1025 II LLC. The office  
  building houses a carrier-neutral  
  interconnection facility with direct  
  access to subsea cable systems and a  
  global Internet Exchange on Long  
  Island. Terms of the transfer included 
  an assignment of PILOT Agreement  
  of the Industrial Development Agency, 
  transfer of ownership to the property,  
  closing of a loan with Metropolitan  
  Commercial Bank and purchase of  
  58 State Street in Westbury, New York.  
 • closing on an aggregate of $2,500,000  
  mortgage loans and came to terms  
  on an equity acquisition for a  
  development in Port Chester, New  
  York featuring an up-scale luxury  
  rental community comprised of: (i)  
  146,000 net square feet of residential  
  across 120 units; (ii) 28,560 square 
  feet of parking; and (iii) 17,399 
  square feet of retail space. Lindsay  
  Mesh Lotito and James C. Ricca  
  participated in the transaction. 
 • negotiating a lease for a 35,000 square 
  foot call center for Meenan Oil in  
  Hopewell Junction, New York. 

In an appeal argued by Peter B. Skelos, the 
Appellate Division reversed the Supreme 
Court, which denied our client’s Article 78 
Petition to annul the determination of the 
BZA, which denied height and coverage 
area variances. The Appellate Division remitted 
the matter to the BZA for a new determination. 

 
In a game-changing decision, the National 
Mediation Board ruled that a Firm client was 
not subject to the National Labor Relations 
Act in dealings with its union at the Dallas/
Fort Worth International Airport. This 
decision will have national implications for 
the Firm client and precedential value for 
many businesses at airports and railroads 
around the country. Further, the decision, the 
result of over four years of hard work by our 
practice group members Gregory S. Lisi, 
Frank W. Brennan, Alexander Leong and 
Lisa M. Casa, repudiated an earlier DC 
Circuit Court of Appeals decision.  
 

 
James C. Ricca and Aaron Gershonowitz 
worked their way through various 
environmental issues and a preferred equity 
organizational structure to close a 
$12,000,000 mortgage loan on behalf of an 
institutional lender for property in New 
Jersey that will be used as a movie studio.

 
 
 Jeffrey D. Forchelli and Erik W. Snipas 
were successful in achieving use and area 
variances and site plan approval for the 
very popular St. Rocco’s Bakery in Glen 
Cove. The variances granted will allow  
St. Rocco’s Bakery to expand thereby 
providing a greater customer experience.  
Jeffrey D. Forchelli successfully secured site 
plan approval from the Town of Oyster Bay 
for the development of a warehouse 
building and distribution facility in 
Bethpage to be occupied by Federal Express.   
Jeffrey D. Forchelli and Erik W. Snipas 
secured site plan approval from the Town 
of Oyster Bay to build a Honda dealership 
and new Zorn’s retail store at the same 
location as the original Zorn’s in Bethpage.  
In an ongoing project with the Marcus 
Organization, William F. Bonesso obtained 
a zone change and variance relief from the 
Town of Huntington and site plan and 
subdivision approval from the Town of 
Babylon, for property in Melville/Farmingdale 
to permit the construction of a 54-unit 
apartment development on New Highway.  
Securing support from community residents, 
William F. Bonesso obtained zoning board 
approval to permit an expansion of the Hebrew 
Academy of Long Beach DRS School situated 
on Ibsen Street in Woodmere, New York.  
Kathleen Deegan Dickson, with the assistance 
of Jessica A. Leis, obtained approvals for two 
affordable rental housing developments –  
one in Roslyn Heights for 77 units approved 
by the Town of North Hempstead and one 
at the Garvies Point Development site in 
Glen Cove containing 50 workforce units.  
Kathleen Deegan Dickson and Jessica A. 
Leis successfully applied and obtained 
several variances and site plan approval for 
a client from the Town of North Hempstead 
for the reconfiguration and major renovation 
of a shopping center in Roslyn Heights into 
a new “lifestyle center” including a Barry’s 
Bootcamp and Chop’t Creative Salad Co.  
In Glen Cove, Kathleen Deegan Dickson 
successfully obtained new approvals for a 
72-unit senior condominium project which 
had been previously approved and partially 
built, but stalled for many years. Upon the 
purchase of the property by a Firm client, 
new site plan approvals were granted and 
the construction on the improved design, 
including the addition of a clubhouse 
building, will proceed to completion. 

 
 
John V. Terrana and Robert L. Renda 
represented the owner of a regional mall in 
tax certiorari proceedings in Nassau County 
Supreme Court. The valuation analysis 
proffered involved a complex analysis of 
the subject property’s value in connection 
with the real estate market during and after 
the Great Recession. After extensive 
negotiations with the Nassau County 
Attorney’s Office, they were able to 
successfully resolve the proceedings. The 
real estate tax benefit produced by the 
resolution will exceed $7,000,000.   
Nicole S. Forchelli successfully negotiated a 
tax certiorari matter for a large-scale, 
cooperative apartment complex on Long 
Island. During the course of the 
negotiations, she was able to utilize the 
income approach in valuing the property as 
opposed to the sales approach to valuation. 
As a result, the client will receive real estate 
tax refunds totaling $500,000.    
Douglas W. Atkins and Gabriella E. Botticelli 
represented the owner of an office building 
in Nassau County in connection with 
pending tax certiorari proceedings. Together, 
they negotiated reduced real estate tax 
assessments based upon the diminished 
property value that resulted from structural 
deficiencies of the building’s parking 
structure. The result was over $2,000,000 in 
real estate tax benefits for the client.  

 
 
Lindsay Mesh Lotito negotiated and closed 
a $12,025,000 mortgage loan on behalf of an 
institutional lender secured by twelve (12) 
mixed-use properties in various counties in 
New Jersey owned by twelve (12) different 
companies.  
Steven G. Gaebler negotiated and closed on 
behalf of Citibank, N.A. a package of loans 
secured by condo units and the assets of 
medical practices consisting of a $13,600,000 
mortgage loan, $6,000,000 guidance facility, 
$2,000,000 discretionary demand line of 
credit and a $2,000,000 non-revolving line  
of credit.  
James C. Ricca negotiated and closed on 
behalf a BCB two (2) commercial revolving 
lines of credit in the combined amount of 
$5,000,000 secured by five (5) properties 
located in Nassau County, New York and 
Miami, Florida and the assets of seven  
(7) entities.  
John P. Bues negotiated and closed an 
$8,400,000 First Mortgage Loan on behalf of 
New York Community Bank secured by a 
69,500-square-foot industrial flex building 
located in the Hauppauge, New York.  
David A. Loglisci and John P. Bues obtained 
a favorable resolution on behalf of a major 
institutional client involving the recovery of 
debt on an unsecured commercial loan 
in excess of $267,000.
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Nassau County Women’s Bar Foundation 
•  Lisa M. Casa was elected President  
•  Andrea Tsoukalas Curto was elected Second Vice President 
 
Board of Directors of the Association of Legal 
Administrators - Long Island chapter 
•  Virginia A. Kawochka was elected President 
•  Linda Tierney was elected Treasurer

bOARD APPOINTMENTS

Brian W. Kennedy is an associate 
concentrating in Land Use Zoning 
law. Before joining Forchelli Deegan 
Terrana LLP, he served as an Assistant 
District Attorney at the Queens  
County District Attorney’s office. 
Before the District Attorney’s office, 
Brian served as a legal assistant for a 
Suffolk County based law firm where 
he prepared legal memoranda on  
issues including constructive trusts, 
and easement and zoning issues.

Lauren L. Stanton is the Associate 
Director of Marketing. Lauren joins 
from NBCUniversal Media, LLC in 
New York City. She has 13 years of 
experience in integrated marketing 
and sales strategy. Lauren earned her 
B.A. from Wagner College. 
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