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This article assesses the issues being argued before the U.S. Supreme Court in Atlantic
Richfield Company v. Christian, and predicts an outcome based on a combination of anal-
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cisions regarding environmental issues.

The U.S. Supreme Court granted a writ of
certiorari, agreeing to review the Supreme
Court of Montana decision in Atlantic Richfield
Company v. Christian.1 The case raises signif-
icant issues regarding the relationship be-
tween federal law and state law. More impor-
tantly, the case raises environmental issues
that affect all buyers and sellers of real prop-
erty, issues such as how clean is clean, when
is a completed remediation subject to being
reopened and what relief is available to a prop-
erty owner whose property contains post-
remediation residual contamination. This
article will assess the issues being argued
before the Supreme Court and predict an
outcome based on a combination of analysis
of the Supreme Court of Montana decision and

the trend in recent Supreme Court decisions
regarding environmental issues.

Factual Background

Plaintiffs are property owners whose proper-
ties are within the boundaries of an inactive
hazardous waste site known as the Anaconda

Smelter Site (the “Site”).2 The Site was oper-
ated for more than 100 years by the Anaconda
Copper Mining Company, who processed cop-
per ore at the Site. In 1983, the Environmental
Protection Agency (“EPA”) ordered Atlantic
Richfield, the owner of the facility, to begin a
remedial investigation at the Site. In 1988,
EPA selected the remedy for the Site and is-

sued an order requiring remediation.3
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EPA required Atlantic Richfield to remediate
soil on residential properties within the Site
and groundwater associated with the Site. The
remedy for soil on residential properties
required the remediation of soil contaminated
with arsenic at levels exceeding 250 parts per
million.4 By way of comparison, the New York
State unrestricted use soil cleanup objective
for arsenic is 13 parts per million.5 A group of
property owners retained experts to determine
the cost of restoring the properties to pre-
contamination conditions and sued Atlantic
Richfield claiming common law trespass,
nuisance, and strict liability.6 Plaintiffs sought
the following types of damages:

(1) Injury to and loss of use and enjoyment
of property;

(2) Incidental and consequential damages
(including relocation expenses and loss of
rental income);

(3) Loss of the value of real property;

(4) Annoyance, inconvenience, and dis-
comfort; and

(5) Expenses for and cost of restoration of
real property.

Atlantic Richfield moved for summary judg-
ment arguing that the claims were preempted7

by CERCLA (the Comprehensive Environmen-
tal Response, Compensation and Liability
Act).8 After years of motion practice, Atlantic
Richfield petitioned the Montana Supreme
Court solely on the issue of restoration dam-
ages and the Montana Supreme Court held
that the claim could proceed.9

The petition for certiorari addresses only the
restoration damages issue.10 Thus, the issue
to be addressed by the Court is not whether a

property owner whose property is remediated
pursuant to an EPA-supervised remedy selec-
tion process can sue for damages caused by
contamination that remains after the
remediation. Atlantic Richfield conceded that
such claims could proceed.11 The issue is
whether a party whose property has residual
contamination after an EPA-supervised rem-
edy selection process or is expected to have
such residual contamination after the remedia-
tion, can require the party responsible for the
remediation to perform or fund additional
remediation to make the site cleaner than was
required by EPA.

Legal Background

The Montana Supreme Court viewed plain-
tiffs’ claim as essentially a property damage
claim. CERCLA does not preempt common
law property damages claims, so from the
court’s perspective, there was no reason to
spend a lot of time on the background of
CERCLA. The petition for certiorari viewed
plaintiffs’ claim as essentially an attack on a
CERCLA remediation and therefore included a
significant amount of background on the
CERCLA remedial scheme. From Atlantic
Richfield’s perspective, CERCLA controls the
remediation process. There is a remedial
investigation followed by a feasibility study that
assesses the remedial options and EPA issues
a Record of Decision based on the feasibility
study.12 The remediation described in the Rec-
ord of Decision is implemented and that is the
end of the story. No other remediation occurs.

Each background section is reflective of how
the parties framed the issues. From the plain-
tiffs’ perspective — Atlantic Richfield damaged
their property by releasing contaminants
including arsenic, and it would be unfair to al-
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low Atlantic Richfield to damage property and
not pay to remove the damaging contaminants.
From Atlantic Richfield’s perspective, it went
through the EPA-required remedy selection
process and spent millions of dollars cleaning
up the site, so it would be unfair to them to al-
low someone other than EPA to require more.
Atlantic Richfield also argued that it would be
disruptive to the CERCLA remedial system if
responsible parties could not rely on EPA as
the arbiter of how clean is clean.

While that clash of values is interesting, this
article will examine the case from a third
perspective. Congress has already addressed
that clash of values. Indeed, CERCLA has sev-
eral provisions that address the relationship
between CERCLA and state law. Therefore,
the real issue before the Court is not how to
resolve that clash of values, but rather, how
did Congress instruct courts to deal with the
clash between CERCLA cleanups and com-
mon law claims.

CERCLA contains three provisions that ad-
dress the relationship between CERCLA
remediation and common law claims: one that
expressly allows common law claims (Section
114)13 and two that expressly prohibit certain
common law claims (Sections 113(h)14 and
122(e)(6)).15

Section 114 states:

Nothing in this chapter shall be construed or
interpreted as preempting any State from
imposing any additional requirements with re-
spect to the release of hazardous substances
within such State.

If that is all CERCLA said about state law
claims, there is no doubt that plaintiffs would
prevail. A state can impose additional require-
ments and the State of Montana is imposing
an additional requirement.

Section 113(h) states:

No federal court shall have jurisdiction . . . to
review any challenges to removal or remedial
action selected under section 9604 of this title
. . .

Section 113(b) gives the federal courts exclu-
sive jurisdiction over claims arising under
CERCLA. Section 113(h) then removes juris-
diction for challenges to CERCLA remedies.
The remedy being implemented by Atlantic
Richfield was selected pursuant to Section
9604. Thus, if plaintiffs’ claim is a “challenge”
to the remedy, then federal courts do not have
jurisdiction. We need to examine how subsec-
tions (b) and (h) interact to see if (i) exclusive
federal jurisdiction combines with the removal
of federal jurisdiction to mean that no court
has jurisdiction or (ii) the combination leaves
some room for state court jurisdiction. That
analysis will require us to examine what it
means for a case to arise under CERCLA and
what it means for a case to be a “challenge” to
a CERCLA remedy.

Section 122(e)(6) states:

When either the President or a potentially
responsible party pursuant to an administra-
tive order or consent decree pursuant to this
chapter, has initiated a remedial investigation
or feasibility study for a particular facility under
this chapter, no potentially responsible party
may undertake any remedial action at the fa-
cility unless such remedial action has been
authorized by the President.

Atlantic Richfield is a potentially responsible
party (“PRP”) and they were acting pursuant
to an administrative order. Thus, if plaintiffs
are potentially responsible parties and a suit
for restoration damages is a remedial action,
then plaintiffs’ claim is barred by this Section.

The Decision Below

The Montana Supreme Court held that the
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claim was not barred. It examined three argu-
ments made by Atlantic Richfield: (1) an argu-
ment based on Section 113(h); (2) an argu-
ment based on Section 122(e)(6); (3) and an
argument based on federal preemption. The
starting point for the court’s discussion was
Section 11416 as a basic rule providing that
CERCLA does not preempt state law claims
related to hazardous substances. Section 114
means that plaintiffs’ claim may proceed un-
less specifically prohibited.17

Section 113(b) grants federal courts “exclu-
sive jurisdiction over all controversies arising
under [CERCLA].” Section 113(h) then re-
moves jurisdiction from the federal courts over
claims that challenge a removal or remedial
action. The court noted that Section 113(h)
does not say anything about state courts.
Thus, state courts must have jurisdiction.18 The
court recognized that under Section 113(b) a
state court would not have jurisdiction over a
challenge to a removal or remedial action if
the claim arose under CERCLA. The court
explained that plaintiffs’ claim is not a claim
arising under CERCLA and not a challenge to
a removal or remedial action. Thus, plaintiffs’
claim may proceed in state court because nei-
ther 113(b) nor 113(h) apply.

The court began its analysis with Atlantic
Richfield’s argument that the two parts of Sec-
tion 113 must be read as a unit, such that the
key is 113(h).19 That is, if a claim is a chal-
lenge to a removal or remedial action and
jurisdiction is removed pursuant to 113(h), then
it must necessarily be a claim that arises under
CERCLA, pursuant to 113(b). The court stated
that even if it accepts that argument, the
instant action is not barred because it is not a
challenge to a removal or remedial action.20

The court noted several definitions of “chal-

lenge” to a remedial action, including that
stated by the U.S. Court of Appeals for the
Ninth Circuit, in Arco Remediation Services v.
Dep’t of Health and Environmental Quality21 —
a claim is a challenge to a remedial action if it
is “related to the goals of the cleanup.” The
court concluded that plaintiffs’ claim is merely
a claim for damages and not a challenge to a
removal or remedial action.22 The factors rele-
vant to determining damages, the court ex-
plained, are different from the factors relevant
to selecting a CERCLA remedy; therefore, the
damages claim does not interfere with the
remediation and it is therefore, not a challenge
to a remedial action.23

Next, the court examined Section 122(e)(6),
which prohibits PRPs from performing unau-
thorized remedial action.24 The court started
by noting that there are four categories of
PRPs and current owners are PRPs.25 The
court then discussed how a party is “desig-
nated” as a PRP. And, since plaintiffs were
never formally designated as a PRP, they must
not be PRPs for purposes of Section
122(e)(6).26 Thus, Section 122 does not bar
the action.

How Well Did the Court Put Sections
114, 113(b), 113(h), and 122(e)(6)
Together?

Among the primary rules of statutory con-
struction are: (1) a statute is to be read as a
unit;27 and (2) a statute is not to be interpreted
in a manner that renders any part meaning-
less or superfluous.28 The Supreme Court of
Montana may have violated both rules. It
looked at each provision as an independent
unit, not as a whole, and its interpretation
rendered Section 122 mostly superfluous.

The first step in putting the provisions
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together as a unit is to address the relation-
ship between 113(b) and 113(h). Section
113(b) gives the federal courts exclusive juris-
diction over CERCLA claims. Section 113(h)
removes jurisdiction from federal courts for
“challenges” to a removal or remedial action. If
all challenges to removal or remedial actions
are CERCLA claims, then Sections 113(b) and
(h) combine to bar all challenges to remedial
actions. The case could only be brought in
federal court (exclusive jurisdiction) and Sec-
tion 113(h) says no federal court shall have
jurisdiction. Thus, no court has jurisdiction to
hear the case. That is essentially Atlantic
Richfield’s argument.

On the other hand, if there can be chal-
lenges to removal or remedial actions that do
not arise under CERCLA, Sections 113(b) and
113(h) combine to mean that all such cases
must be brought in state courts. Such suits
would not be subject to the exclusive jurisdic-
tion of the federal courts and federal jurisdic-
tion would be removed. A proper analysis of
how those two provisions fit together, there-
fore, would include a discussion of what it
means for an action to arise under CERCLA.

Some courts have taken a broad view of
what it means for an action to arise under
CERCLA. For example, in New Mexico v. Gen-

eral Electric Co.,29 the court affirmed the re-
moval of state court state law actions (nui-
sance and negligence in causing groundwater
contamination) to federal court because fed-
eral law (CERCLA) is central to plaintiffs’
claims. The state law claims were dismissed
on preemption grounds, with the court apply-
ing a fact-based analysis to determine that the
state common law claims were really federal
law claims because they were based on the

alleged inadequacy of the EPA-selected
remedy.30

This broad view of what it means to arise
under CERCLA suggests that the state law
claims should be barred. The claims arise
under CERCLA only because they are a chal-
lenge to the CERCLA remedy. Or, looked at
from another view, challenges to the removal
or remedial action (Section 113(h)) would be a
subset of actions arising under CERCLA and
the two provisions work together to remove all
jurisdiction for such claims.

On the other hand, there is material in the
legislative history that suggests a different
view of the relationship between Sections
113(b) and (h). For example, Senator Stafford,
in a statement entitled “Further Clarification of
Superfund Provisions” stated that “New sec-
tion 113(h) is not intended to affect in any way
the rights of persons to bring nuisance actions
under State law with respect to releases of
hazardous substances. . . .”31 The statement
of Senator Mitchell at the signing ceremony
goes even further, stating “Clearly preserved,
for example, are challenges to the selection or
adequacy of remedies based on State nui-
sance law.”32 While these statements suggest
the possibility of a narrow reading of Section
113(h), the better read of these statements is
that they preserve damages claims and not
claims that challenge the remedy.

The Montana Supreme Court largely
avoided discussion of Section 113(b) by focus-
ing on whether the claims were a challenge to
a removal or remedial action pursuant to Sec-
tion 113(h). The court reasoned that if the
claim was not a challenge, then regardless of
whether it arose under CERCLA and was
subject to the exclusive jurisdiction of the
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federal courts, Section 113(h) did not bar the
claim. The claim could be brought in either
state court because it did not arise under
CERCLA or it could be brought in federal court
because it arose under CERCLA but was not
barred by Section 113(h). Thus, because the
court concluded that the claim did not directly
interfere with EPA’s work and was not a chal-
lenge to the remedy, the claim could proceed.

A problem with that reasoning is that it lines
up “arises under” CERCLA (113(b)) with “chal-
lenge” to a remedial action (113(h)) too closely
and makes the arises under language almost
superfluous. Congress set up a system
whereby federal courts have exclusive juris-
diction over CERCLA litigation and in subsec-
tion (h) took a subset of CERCLA cases, those
that challenge a removal or remedial action
and removed all jurisdiction. The Montana
Supreme Court took the narrowest view of
what is a challenge and conflated “challenge”
with “arises under” so that if a case is not a
challenge to a removal or remedial action, it
does not arise under CERCLA. That reason-
ing raises a question about why we need two
provisions. A better read of the statute would
suggest that the different language implies that
they are different things and “challenge” is a
subset of “arises under.”

The cases cited by the Montana Supreme
Court to support its position that the claim
does not challenge the removal or remedial
action are not closely analogous to the instant
action. What is a challenge to a removal or re-
medial action is largely a fact-based analysis
and the court could have done better at find-
ing analogous cases. For example, the court
discussed the Ninth Circuit case of Arco
Remediation, LLC v. Department of Health and
Environmental Quality,33 Arco, a PRP at a

superfund site was seeking documents related
to an agreement between federal EPA and the
state environmental agency related to reme-
diation of the site.34 The court discussed
whether this was barred as a challenge to the
removal or remedial action and decided it was
not.35 It was not, the court reasoned “related to
the goals” of the cleanup. Defendant argued
that Arco intended to use the documents in a
proceeding challenging the cleanup standards,
but at its heart, it was a claim seeking docu-
ments, not a challenge to the remedy.36

It is difficult to see how that decision sug-
gests that the claim in Atlantic Richfield is not
a challenge to the removal or remedial action.
Even if the test was “related to the goals,” one
could easily see the instant action as based
solely on dissatisfaction with the goals of the
cleanup and an attempt to change those goals.
The Arco decision, because it was a claim
seeking documents, does not help to deter-
mine whether that is or is not the correct read.

A second case discussed in detail by the
Montana Supreme Court was Taylor Farm
Limited Liability Company v. Viacom, Inc.37

Taylor Farm was a suit by a property owner
whose property was located near a superfund
site, to require the responsible party at that
site to remediate or fund the remediation of its
property.38 The claim was not, the court rea-
soned, an attempt to delay or prevent imple-
mentation of the remediation.39 It wanted a
new remediation at its property.40 The court
viewed plaintiff’s claim as analogous to a claim
for response costs under Section 107 or con-
tribution under Section 113(f).41 Because nei-
ther of those claims would be barred by Sec-
tion 113(h), this case would not be barred.42

The argument that Taylor Farms is analo-
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gous is based on the fact that it involved a
private property owner suing a responsible
party at a superfund site for cleanup costs.
What cuts against that analogy is that in the
instant action, EPA required remediation of
plaintiffs’ properties to a specified level and
plaintiffs want the property cleaned beyond
the EPA-required level. In Taylor, on the other
hand, the status was that Viacom was investi-
gating to determine whether additional reme-
dial action should be performed. At that point,
a suit to require further remediation was not
necessarily inconsistent with the required
cleanup plan. One could easily argue that ask-
ing a responsible party to clean up an ad-
ditional location, does not interfere with the re-
medial action, but asking the responsible party
to make my property that was cleaned up to a
particular level, cleaner, would. This is a close
call.

The petition for certiorari uses a whole dif-
ferent set of cases, each of which also has is-
sues regarding the extent to which it is
analogous. In Pakootas v Teck Cominco Met-
als, Ltd.43 for example, plaintiffs brought a citi-
zen’s suit seeking penalties for violation of an
EPA cleanup order. After EPA and Teck
Cominco settled, Teck Cominco moved to
dismiss the citizen’s suit.44 The suit was found
to be a challenge to the cleanup because the
agreement between EPA and Teck Cominco
did not require the payment of penalties and
any requirement of penalties may delay the
remediation because the responsible party
may not have the money to both cleanup and
pay the penalty.45 On the one hand, the case
is not so analogous to Atlantic Richfield be-
cause it seeks penalties for past violations and
does not seek any additional remediation. On
the other hand, if it is analogous, the court’s

reasoning seems to prove too much, as it
implies that any claim against the party reme-
diating the property is likely to affect that
party’s ability to fund the remediation and is,
therefore, a challenge to the remediation.

The petition for certiorari also relied on Mc-
Clellan Ecological Seepage Situation v. Perry,46

and Razore v. Tulalip Tribes of Washington,47

to support its position that the suit against
Atlantic Richfield interferes with the cleanup.
Both cases examined whether a claim was “re-
lated to the goals of the cleanup.”48 Both also
provided a detailed factual analysis of the
claims to make a determination of what “re-
lated to” means.49 Both were citizens suits,
one under RCRA and one under the Clean
Water Act.50 Both held that the attempt to
require further remediation as compliance with
another statute did interfere with the cleanup
because it related to the goals of the cleanup.51

These cases are more analogous to Atlantic
Richfield than the above cases. In each case
a party is seeking additional remediation
based on some law other than CERCLA.
Whether that other law is state common law
or some other federal law should not make a
difference in determining whether the claim is
a challenge to a removal or remedial action.

Courts in other states have looked at situa-
tions that appear to be more closely analo-
gous to Atlantic Richfield and dealt with them
differently than the Montana Supreme Court
did. For example, in Bartlett v. Honeywell,52

the court addressed a suit by homeowners
who live near a superfund site alleging claims
for negligence and nuisance. The court held
that to the extent the actions challenged the
adequacy of a CERCLA consent decree, they
were preempted.53 Conflict preemption, the
court said, occurs where it is impossible for a
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party to comply with both federal and state
law.

While Bartlett, on its face, looks a lot like
Atlantic Richfield, the procedural setting makes
the cases very difficult to compare. Bartlett,
like many of these cases, started in state court
and was removed to federal court by the
defendants. The remand motion then dealt
with issues of federal jurisdiction which are re-
lated to, but not the same as the issues dealt
with in Atlantic Richfield. In those cases, a
federal court needs to find jurisdiction in order
to dismiss the cases. In Atlantic Richfield, on
the other hand, federal jurisdiction was not at
issue. Thus, the difference in the procedural
setting may have made the factual similarities
between the cases irrelevant.

Section 122(e)(6)

The Montana Supreme Court concluded that
the plaintiffs were not potentially responsible
parties and therefore, Section 122(e)(6) did
not bar the claim. The court started by noting
that there are four classes of PRPs and that
Section 107(a) is the source of that list. A cur-
rent owner is a PRP under Section 107. The
court then stated that plaintiffs had never been
designated as PRPs in any proceeding and
therefore, they were not PRPs. The court did
not cite anything to support the notion that one
needs to be designated as a PRP in some
proceeding. The court did cite some cases for
that proposition, but none that suggest that
there is such a thing as being designated as a
PRP. They cited to Taylor Farm, but that case
was distinguishing between responsible par-
ties and potentially responsible parties and did
not suggest that there needed to be some
PRP designation. Then it cited Pneumo Abex
Corp. v. High Point,54 but again there’s nothing

in that case to suggest the need to be desig-
nated as a PRP. Indeed, the footnote and the
cases cited in it suggest the opposite, i.e., that
one is a PRP if they “may be covered by the
statute.”55 However, having decided that
plaintiffs were not PRPs because there was
no designation, the court concluded that Sec-
tion 122(e)(6) did not apply.56

The notion that there needs to be a designa-
tion seems inconsistent with another line of
cases in which being a PRP is significant. A
PRP can bring a contribution claim, but cannot
bring a Section 107 cost recovery action. That
line of cases often deals with volunteers,
people who have never been designated as
PRPs, but who are PRPs by virtue of being
owners. In such cases, there is never a discus-
sion of a need for designation. The owner can-
not bring a Section 107 action because,
without any designation, the owner is a PRP.57

Moreover, one can be a PRP for purposes
of bringing a contribution action without having
potential liability. In Bedford Affiliates v. Sills,58

a property owner remediated a site and sued
former tenants for contribution alleging that
they had contributed to the contamination. The
court held that because they were a PRP, they
could not bring a Section 107 claim.59 At that
point however, no one had sued plaintiff or
otherwise “declared” them to be a potentially
responsible party.

Defendant argued that plaintiff could not
bring a contribution claim because it had not
alleged compliance with the National Contin-
gency Plan (“NCP”). NCP compliance is a
required part of the plaintiff’s case in a Section
107 action, but the court decided that it would
be unfair to require a contribution plaintiff to
prove NCP compliance. That means that if a
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party settles a Section 107 action without chal-
lenging NCP compliance and that party brings
a Section 113 contribution action, defendant’s
argument that the contribution claim should be
dismissed because lack of NCP compliance
will fail, even if it means that the claimant had
no liability. It will fail because the claimant is a
PRP, even though lack of NCP compliance
means that they would have no liability.

While the Montana Supreme Court’s conclu-
sion that the plaintiffs were not PRPs seems
to be without support, there is a more important
reason to question the result. The court never
asked how Section 122 fits into the statute. It
is not part of the “litigation” provisions set forth
in Section 113. It is not about who can bring a
claim and who cannot. It is more properly
about who can remediate and who cannot.
The Montana Supreme Court never inquired
about why Section 122 prevents PRPs from
interfering with a remediation when we already
know that pursuant to Section 113(h), no one
can bring a claim that interferes with the
remediation. The answer is that Section
122(e)(6) does not address who can bring a
claim. It says that a PRP cannot remediate
unless authorized by EPA, and it says so
because PRPs have a unique incentive. The
property owner may want the property cleaner
and it may remediate and then sue for
contribution. The point of this Section is to
prevent such claims. This provision takes
away that incentive by providing that such
costs would be inconsistent with the NCP.60

In short, had the court examined how Sec-
tion 122 fits into the statute, the court would
have held that for purposes of this Section,
these plaintiffs are PRPs because they have a
unique incentive to remediate and sue for
damages.

The Supreme Court and CERCLA

There is a trend in the Supreme Court’s
CERCLA jurisprudence that gives an important
clue regarding how it will decide this case. The
last five times the Supreme Court addressed a
CERCLA issue, it reversed the lower court de-
cision, each time, admonishing the courts to
focus on the wording in the statute, not poli-
cies assumed to be underlying CERCLA.

The Court’s most recent CERCLA decision
was CTS Corporation v Waldburger,61 The
Court addressed whether CERCLA preempts
state statutes of repose. Plaintiffs’ claim was
dismissed based on the North Carolina statute
of repose. The U.S. Court of Appeals for the
Fourth Circuit reversed, allowing the case to
proceed, reasoning that the explicit preemp-
tion of state statutes of limitations in CERCLA62

impliedly preempted state statutes of repose.
The Court noted that the Court of Appeals sup-
ported its interpretation of CERCLA by noting
that “remedial statutes should be interpreted
in a liberal manner.”63 In rejecting that reason-
ing, the Court stated that “The Court of Ap-
peals was in error when it treated this as a
substitute for a conclusion grounded in the
statute’s text and structure.”64 The Court
pointed out additional support for their “exclu-
sion of the statutes of repose” from CERCLA
based on statutory “language describing the
covered period in the singular.”65 Finally, the
Court noted “another and altogether unam-
biguous textual indication” that CERCLA does
not “pre-empt statutes of repose” when dis-
cussing the presence of tolling for “minor or
incompetent plaintiffs” as a critical distinction
between the two.66

The next most recent Supreme Court CER-
CLA decision was Burlington Northern and
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Santa Fe Railroad v. United States,67 The court
below held that Shell could have liability as a
person who arranged for disposal of hazard-
ous substances, based on sales of chemicals
to the owner of the facility at which the dis-
posal occurred. The court held that Shell could
have liability because it was foreseeable that
disposal of hazardous material would occur.
The Court’s reason for reversing sounds a lot
like the Court’s reasoning in Waldburger. The
Court started by stating that to determine
whether Shell may be held liable, “we begin
with the language of the statute.”68 The Court
noted further, that “liability may not extend be-
yond the limits of the statute itself.”69 The Court
then looked at the definition of “arrange,” cit-
ing Webster’s dictionary. Because arrange
means to make a plan, the Court concluded
that the “plain language of the statute” could
not support arranger liability based merely on
the fact that disposal was foreseeable.70 Again,
the Court focused its analysis on the statutory
language, not policies underlying CERCLA.

In Cooper Industries v Aviall Services, Inc.,
the Court addressed the issue of whether a
property owner could clean up a contaminated
site and bring a CERCLA contribution action
pursuant to Section 113(f)(1) to recover its
costs from other responsible parties.71 The
unanimous view of the lower federal courts
was that such a claim was consistent with all
the policies underlying CERCLA, particularly
encouraging parties to remediate properties
prior to government intervention. The Court re-
versed, holding that a party who has not been
sued under CERCLA could not bring a CER-
CLA contribution action. In reversing, the Court
reasoned that the Court of Appeals’ decision
ignored or rendered meaningless the language
of the statute, which provided a right of contri-

bution “during or following” a claim under
CERCLA Section 106 or 107.72 Because the
plaintiff had not been sued under either of
those provisions, its claim could not be during
or following the claim. Consistent with its direc-
tion to lower courts in all recent CERCLA
cases, the Court looked to the “natural mean-
ing” of the statutory language in reversing.73

The Court decided United States v. Atlantic
Research Corp.74 addressing an issue explicitly
left open in Aviall, an issue related to the rela-
tionship between CERCLA 107 (the basic li-
ability section) and Section 113(f) (the contri-
bution provision).75 Before Aviall, it was
generally thought that a PRP could bring a
contribution claim, but not a claim under sec-
tion 107(a). Aviall concluded that certain PRPs
could not bring a contribution claim. That left
open the issue of whether such PRPs could
bring a Section 107 claim. Thus, while the
Court affirmed a lower court decision, it was in
effect, confirming that the understanding of
the statutory language in Aviall, implied a dif-
ferent result regarding Section 107 claims.
Again, the Court noted that “the plain terms”
of CERCLA allow PRPs “to recover costs from
other PRPs.”76 Thus, it fits the Court’s pattern
of focusing on the wording of the statute to re-
verse lower court decision.

Since its decision in Key Tronic Corp. v.
United States,77 the Court has focused on the
plain language of CERCLA in each case. In
Key Tronic, the Court addressed whether at-
torneys’ fees were within the “cost of re-
sponse” as defined in CERCLA.78 As it has
done in each case described above, the
Court’s analysis began “by considering the
statutory basis for the” claim for attorney fees.79

Key Tronic concluded that the costs of search-
ing for other PRPs were within the “cost of re-
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sponse,” however certain attorneys’ fees were
not. In denying certain attorneys’ fees, the
Court noted the statute explicitly provides as a
cause of action for individuals “to seek recov-
ery of cleanup costs” but neither relevant sec-
tion “expressly calls for the recovery of at-
torney’s fees.”80 The Court viewed these
omissions as a purposeful “decision not to au-
thorize such awards.”81 While the Court af-
firmed in part and reversed in part, Key Tronic
started the Court’s pattern of examining the
plain language of CERCLA before instructing
lower courts to do the same.

Putting Sections 114, 113(b) and (h),
and 122(e)(6) Together

Based on the above, it is likely that the
Supreme Court will start by instructing courts
to pay attention to the language and structure
of the statute. Only an interpretation that gives
effect to all of the provisions will be acceptable.

Respondents will be pressed on a number
of issues. The first is likely to be Section
122(e)(6). The Montana Supreme Court stated
that the plaintiffs were PRPs because the sec-
tion 107(a) responsible parties are PRPs.
Then, the court decided that they were not
PRPs because they had not been designated
as PRPs in any proceeding. This requirement
that there be a designation as a PRP is not in
the statute and unless respondents can find
some statutory basis for this requirement or
some other statutory basis for finding that
these PRPs are not PRPs, the Court is likely
to find for petitioners.

Respondents will also be pressed on the re-
lationship between subsections (b) and (h) of
Section 113. Subsection (b) addresses cases
that arise under CERCLA and subsection (h)

addresses challenges to CERCLA removal or
remedial actions. The correct reading of the
statute will need to give independent meaning
to those phrases. That is, Congress used two
phrases and set subsection (h) as an excep-
tion to (b). Therefore, there must be cases that
do not arise under CERCLA and are a chal-
lenge to a CERCLA removal or remedial
action. The Montana Supreme Court described
the category of cases that are not a challenge
so broadly as to almost erase the distinction
between those two. It is not clear from the de-
cision what type of case would be a challenge,
but petitioners will need to draw that boundary
better than the Montana Supreme Court did if
they are to prevail.

Conclusion

The trend in the Supreme Court decisions
suggests that the Court will reverse and advise
the courts that they need to pay attention to
the language and structure of the statute. The
most likely scenario is an analysis of Section
122(e)(6) that concludes that petitioners’ claim
cannot proceed because petitioners are PRPs
seeking to do a remediation that has not been
approved by EPA. Another possible avenue is
for the court to define what it means to be a
challenge to a removal or remedial action in a
manner that leads to the conclusion that cases
such as this, where plaintiffs want their prop-
erty to be cleaner than required by EPA are a
challenge to the EPA-approved remediation.
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