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THE COUNSELOR
zoning due diligence can save
you time and money on your
next real estate investment
— By Judy L. Simoncic, Esq. and law clerk Sigourney Norman

“It’s my land, why can’t I do what I want with it?” This question is often asked by clients who
consult us after purchasing a piece of property only to find out that their proposed use is not
permitted under the local zoning code. Or, even worse, that it is prohibited by a private restrictive
covenant. Unfortunately – and far too often – this realization is made after title has already been
transferred, leaving the client with property they are unable to use as intended.
New York Law follows the principle of “caveat emptor” which is Latin for “let the buyer
beware.” This means that a seller cannot be held liable for failing to disclose information about a
property to a buyer. Thus, it is the purchaser’s responsibility to conduct a thorough zoning due
diligence review to ensure that the property will be suitable for its intended purpose. Performing
the proper due diligence is equally important to the development of a large commercial property as
it is to a purchaser of a residential property, as all possible uses depend on the current local
zoning regulations. Failure to adhere to the zoning regulations can result in the issuance of
summonses, imposition of fines and even in some cases, injunctive relief to cease operation of a
business or to halt construction.
For these reasons, the most successful real estate investors and developers undertake a thorough
zoning due diligence review before closing on any property. While each property is different and the
due diligence necessary for a full zoning analysis varies from property to property, there are three
critical areas that any purchaser of real estate should investigate before taking title to property.
Know Your Zoning District
The first step is to determine the zoning district that the property is located within. The zoning
district will determine whether the property can be used for commercial, industrial, business, or
residential purposes and will indicate the specific uses permitted in that district. It will also set
forth dimensional limitations on the size of the building improvements for that district. All of this
information will allow a purchaser to determine if the land is appropriate for his or her intended
use. This information can be obtained from the local municipality’s building department.
Review the Building Department File
We often hear from clients interested in purchasing property that they were told by the seller
that their use of the property is a legally pre-existing use and therefore it can be continued. If a
purchaser intends to continue that use after purchasing the property, proof that the use is in fact
legally nonconforming should be obtained. The mere fact that a predecessor used the land for a
particular use for many years, and that use is no longer permitted, does not establish a legally
non-conforming use. It must be demonstrated that the use of the property was legal under the
zoning ordinance at the time it was commenced. Additionally, because land use approvals “run
with the land” knowing whether there was a prior special use permit, variance, change of zone or
other land use approval granted is critical to determining whether your proposed use is truly
legally non-conforming.
Order a Title Search
A title search will provide a comprehensive examination of all documents recorded against a
property. A thorough review of the deed, recorded restrictive covenants, easements, and other
encumbrances will determine if there are additional limitations on the possible use or development

FIRM RESULTS
Judy L. Simoncic successfully
obtained a Site Plan Approval from
the Town of Oyster Bay Planning
Advisory Board to redevelop
property in Hicksville with a
43,000 square foot one-story
state-of-the-art warehouse/
office building.
Judy L. Simoncic obtained a
special use permit from the Village
of Mineola Board of Trustees to
establish a Wow Mom’s World, a
Canadian franchise. This location
will be the first of its kind in the
United States and will provide a
fun, safe environment for soon-tobe mothers and new mothers and
their infants and young children.
Some of the services provided by
Wow Mom’s World are pre-natal
and post-natal yoga and massage
therapy, a baby spa, fitness
classes, open play areas, arts and
crafts for babies and toddlers, a
snack bar and a small boutique of
baby items.
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K athleen Deegan Dickson
was quoted for her

of a property beyond the local zoning regulations. There are many instances where a particular
use of a property complies with the relevant zoning code, but it is otherwise restricted by a
private covenant placed against the property. A purchaser must comply with the
local zoning code and any previously recorded deed restrictions or covenants.
While the purchase of real estate can be a complicated process, conducting the proper
zoning due diligence prior to making a substantial investment can save significant time and
money. Having a zoning attorney perform the proper due diligence will ensure that your next
real estate investment will be a wise and profitable investment.
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residential and intensive
outpatient eating disorder
treatment programs . Dan
Deegan was quoted in the
article, “NPD Group
Seeks IDA Help for
Potential $19.7 Million
HQ Renovation.”

LONG ISLAND
BUSINESS NEWS
The Long Island Business
News interviewed John
Terrana and Robert Renda
for the article, “The A rt of
the Website,” which

The Long Island Business News Real Estate,
Architectural, Design & Development Awards
were held in the Spring. Firm honorees included
William Bonesso and Dan Deegan for Top
Hospitality Project for The Residence Inn by
Marriott and Dan Dornfeld for Public/Private
Partnership Project for 1025 Old Country Road.
Robert L. Renda presented a lecture on
developments in tax certiorari law in New York
State to members of the Asian American Bar
Association, the Korean American Lawyers
Association, Flushing Bank and MacGregor
Abstract Corporation.

Raymond Castronovo and Jason Rothman
presented on “Utilizing New York’s Prompt
Payment Act” for the Construction Law
Committee of the Nassau County Bar Association.

spotlighted the trend of
law firms revamping their
websites .
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was interviewed for the

Peter Skelos spoke at the Huntington Lawyers
Club on Motion Practice in the Appellate Division.

Who’s Who in L abor L aw
special section.
NEW YORK REAL
ESTATE JOURNAL
A ndrea Tsoukalas
Curto in the E xecutive of
the Month, recognized
John Terrana as a Real
E state Ones to Watch, &
P ublished Gerard
Luckman’s article, “Tenant
Beware: Regarding
L andlords Filing for
Bankruptcy.”
profiled

THE SUFFOLK LAWYER
P ublished Lisa Casa’s
article, “New York Family
Leave is Here—What
Employers Need to K now.”
REAL ESTATE WEEKLY
Named Douglas Atkins a
Rising Star. A ndrea
Tsoukalas Curto,
K athleen Deegan Dickson
and J udy L. S imoncic were
spotlighted the L eading
L adies of Real E state
special section.

Kathleen Deegan Dickson was honored by
Hofstra University with the Outstanding Women
in Law award. Nassau County District Attorney
Madeline Singas (L) & Dickson (R)

Joseph Asselta was honored as Most Unbeatable
in LI Pulse at the Legal Eagle awards.
Publisher Nada Marjanovich (Center)
& Joseph P. Asselta (next to her on R)

Judy Simoncic was honored by the Long Island
Press with the Long Island Power Women in
Business award.
Dan Deegan honoree: Long Island Business News
Executive Circle Award.
Jason Rothman received a Pro Bono Recognition
certificate from the Nassau County Bar Association.
Aaron Gershonowitz presented at a seminar
entitled “Basics of Environmental Law” to the
New York State Bar Association.
Gregory Lisi presented on Employment
Agreements, Restrictive Covenants and Trade
Secrets to the American Inns of Court.
Robert Groman presented, “The ABC’s of Wills,
Trusts, Estate Tax and Gift Tax,” to the Long
Island Gasoline Retailers Association.

Robert Renda was honored by the Huntington
Township Chamber of Commerce at the Celebrate
Long Island ‘s Young Professionals event
Honoree Robert L. Renda (Center)

Mary Mongioi and Daniel Dornfeld presented
“Preparing Your Animal Hospital for Sale,” to
Bank of America, an affinity provider with the
American Animal Hospital Association (AAHA).
The Firm was a sponsor at the inaugural
Collaborate With Edge Women’s Conference.
Judy L. Simoncic and Andrea Tsoukalas Curto
participated on the conference events committee.
John Bues was a panelist at the Real Estate
Summer Series CLE: Best Practices and Pearls of
Wisdom – “Contract Negotiations – What Goes
What Stays,” hosted by the Suffolk Academy of Law.

BOARD APPOINTMENTS
Russell G. Tisman has joined the Board of Directors of Harboring Hearts, a transplant support
organization.
Andrea Tsoukalas Curto has been appointed Village Attorney for the Villages of Lake
Success, Kensington, and Russell Gardens.
Gregory S. Lisi has been elected Treasurer of the Nassau County Bar Association.
Douglas W. Atkins has been appointed Chair of the Nassau County Bar Association’s Tax
Certiorari Committee.
David A. Loglisci has been elected President of the Columbian Lawyers of Suffolk County.
Robert L. Renda has been appointed Regional Director of Business Network International
(BNI).

Forchelli Deegan Terrana LLP participated in the 2018 Marcum Workplace Challenge. This year, the team participated in memory of our partner, Frank Davis, who
passed earlier this year after battling pancreatic cancer. #Army4Frank

real estate

Brian R. Sahn represented clients in
the acquisition of an approximately 80,000
square foot tenanted medical office building
in St. Louis.
Brian R. Sahn represented the owners
of a 270-unit garden-style apartment
complex in southern Texas in the refinance
of its permanent loan.

ida

Dan Deegan represented the Engel
Burman Group in its application to the Babylon
Industrial Development Agency, which
facilitated the financing of the developer’s newly
constructed 105-unit Bristal Assisted Living
Facility in West Babylon.

tax certiorari

John V. Terrana and Douglas W.
Atkins handled a tax certiorari case for a
national retailer in Commack. At issue were
both the appraisal method and a state law
statutory interpretation question. After
pre-trial conference, the firm was successful
in securing a $200,000 refund for the client
Nicole S. Forchelli and Robert L.
Renda represented a national owner of an
assisted living facility in property tax appeals
against the Town of Islip. After pre-trial
negotiations with the Town Attorney and
Town Assessor, Mrs. Forchelli and Mr. Renda
were able to establish the client’s entitlement
to tax reductions by separating the business
value of the assisted living facility from the
real estate value of the property. As a result,
the Firm secured approximately $300,000 in
tax refunds and savings for the client.
corporate

RobustWealth, a New Jersey based
financial technology company and David J.
Borkon’s client was acquired by Principal
Financial Group, a publicly-traded financial
services company, via merger. The deal was
publicized in the Wall Street Journal,
WealthManagement.com and
InvestmentNews.com. The Firm handled
the M & A transaction.
The Firm’s Long Island General
Council Network co-hosted with ACC a
seminar titled, “Bankruptcy – What Every
General Counsel Should Know.” The
featured speakers were Gerard Luckman
and John J. Burke, Jr., Esq., General Counsel
of D’Addario & Co., Inc. David J. Borkon
was the moderator. Borkon and Joseph V.
Cuomo Co-Direct the LIGCN.

litigation

Peter B. Skelos recently consulted with
the local office of a global law firm to draft and
present an order to show cause to the
Appellate Division Second Department for a
stay of entry of a proposed judgment against
that firm’s client in the amount of $4,300,000.
The court granted the stay without requiring
the client to post a bond.
banking

Dan Deegan ( R) with Steven Krieger (L)
of the Engel Burman Group at the ribbon
cutting of the newly constructed 150-unit
Bristal Assisted Living Facility in
West Babylon.

construction

Joseph P. Asselta and David A.
Loglisci successfully persuaded a New York
State appeals court to take the highly unusual
step of reversing itself and, in doing so,
awarding a creditor prejudgment interest on
both the unpaid interest and principal
amounts owed under a promissory note. After
the appellate court initially affirmed a lower
court’s decision to award the client interest
only on the unpaid principal owed based
solely on the rate of 3% per annum as set forth
in the note, the appellate court granted a
motion to reargue and ultimately agreed that
in addition to the contract interest rate of 3%,
the client was also entitled to collect
prejudgment interest at the statutory rate of
9% per annum on both the principal and the
contract interest amounts (i.e., interest on
interest). As a result, the client obtained an
additional six-figure recovery.

James C. Ricca negotiated and closed a
$26,000,000 mortgage refinance for New York
Community Bank secured by a Cooperative
complex in Queens consisting of 110 buildings
containing over 670 units.
Steven G. Gaebler negotiated and
closed a $15,500,000 building loan mortgage
and $7,800,000 first mortgage for HSBC Bank
secured by property in Queens related to
Garbrielli Truck Sales.
Lindsay E. Mesh negotiated and closed
a $9,800,000 first mortgage loan for an
institutional client secured by one six-story
building containing eighty-nine (89)
residential apartments and one four-story
building containing eighteen (18) residential
apartments, located in the Bronx, New York
John P. Bues successfully obtained
summary judgment in excess of $1,000,000 on
behalf of an institutional client in an action
on the default of a commercial mortgage and
commercial line of credit. Despite vigorous
opposition raised by the commercial borrower
and numerous guarantors, all of whom were
represented by separate counsel, in its decision
the Court agreed with and incorporated the
arguments raised by Mr. Bues in his motion papers.
tax , trusts & estates

Barry C. Feldman persuaded the IRS to
withdraw a proposed “S” corporation
adjustment against a client in excess of
$512,000, having an estimated tax effect on its
shareholders in excess of $235,000 plus
interest. Mr. Feldman performed an exhaustive
analysis of the disputed item which the client
had reported on the return to show the IRS
that the client’s position was correct.
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FIRM NEWS & ADDITIONS
EARLIER THIS YEAR, THE FIRM ANNOUNCED THAT ATTORNEYS STEPHANIE ALBERTS, DANIELLE GATTO,
AND PARSHHUERAM MISIR HAVE BECOME PARTNERS. THIS SUMMER, THE FIRM WELCOMED NEW
ASSOCIATE MICHAEL A. BERGER.

Stephanie M. Alberts
concentrates her practice in
the tax, trusts and estates
practice group, where she
handles estate administration,
estate planning, estate
litigation, guardianships,
and civil and criminal tax
matters. She represents
individuals in various
proceedings in the Surrogate’s
Court, including probate and
administration, contested
probate, judicial accounting,
guardianships, and
miscellaneous proceedings.

Danielle B. Gatto
concentrates her practice in
the areas of commercial
litigation, real property
actions, zoning matters, and
employment litigation, as
well as assisting with
complex tax certiorari matters
and defending First
Amendment actions. She
also has extensive experience
with adverse possession and
prescriptive easement claims.

Parshhueram T. Misir
concentrates his practice in
the areas of construction
litigation, commercial
litigation, and judgment
enforcement. He has
represented owners,
contractors, and sureties in
complex commercial,
construction and design
defect litigation cases in both
federal and state courts of
New York and New Jersey, as
well as in trials, arbitration,
and mediation.

Michael A. Berger has joined
the firm as an Associate in
the Labor and Employment
Practice Group. He
concentrates his practice on
counseling and defending
employers on various
employment and labor law
issues, including wage and
hour, discrimination and
retaliation matters.

