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Property owner's notice obligations regarding contamination

Aaron Gershonowitz, Forchelli, Curto, Deegan,
Schwartz, Mineo & Terrana, LLP

 Before starting the environmental due diligence process in a real estate transaction, an
 issue that is often discussed is: What if we find something? Do we have to report it? Indeed
 these questions often cause sellers to try to limit the buyer's examination of the property. 

 The short answer to the question of whether reporting is required is - it depends. It
 depends largely on: (1) what was found; (2) who found it; and (3) how much was found. 

 The issues of what was found and who found it are closely connected.  If a spill or
 release of a petroleum product was found and that spill or release is from a petroleum bulk
 storage facility, then anyone with knowledge of the spill or release has an obligation to
 report it (See Part 613 of title 6 of the New York Code of Rules and Regulations). On the
 other hand, if what was found is another hazardous substance, then unless the finder is the
 owner or operator of the storage facility from which the release occurred, the finder
 probably does not have an obligation to report it (Part 595 of title 6 of the New York Code
 of Rules and Regulations). That means that the consultant for the buyer is likely not to have
 an obligation to report unless petroleum is found.

 How much is found also plays an important role in reporting requirements. For most
 hazardous substances (Part 595) reporting is required only if one discovers the release of a
 "reportable quantity." Reportable quantities are listed in the regulations on a substance by
 substance basis. A person finding contamination in due diligence will usually not know
 whether there was a release of a reportable quantity. For petroleum there is no reportable
 quantity, meaning that any spill or release should be reported.

 Aaron Gershonowitz, Esq., is a partner at Forchelli, Curto, Deegan, Schwartz, Mineo
 & Terrana, LLP, Uniondale, N.Y.
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